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Washington, D.C. 20554

In the matter of
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for Declaratory Ruling

)
)
) RM-8181
)

MCI Reply Comments

MCI Telecommunications Corporation (MCI) herein files its

reply comments in the above captioned proceeding. Some local

exchange carriers (LECs) have filed comments in this proceeding.

US West Communications, Inc. (US West), the NYNEX Telephone

Companies (NYNEX), Southern New England Telephone Company (SNET),

Southwestern Bell Telephone Company (SWB), and Pacific Bell and

Nevada Bell (Pacific) have each filed oppositions to this

proceeding. Two parties, Advanced Technologies Cellular

Telecommunications (Advanced Technologies) and Capital Network

System, Inc. (CNS), file identical comments in support of Inmate.

The LECs attempt to read Tonka in a means so as to include

inmate-only phones in the Part 68 exemption and therefore allow

them to provide inmate-only phones on a regulated basis. 1 The

whole basis for the LECs' conclusion that the Part 68 exemption is

valid for inmate-only phones rests in their argument that inmates

are a part of the I public." 2 This argument is without merit.

1 See, SNET at 2, NYNEX at 4, SWB at 4, and Pacific at 3.

2 See, Pacific at 6.
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According to the Supreme Court, "[ 1] awful incarceration brings

about the necessary withdrawal or limitation of many privileges and

rights, a retraction justified by the consideration underlying our

penal system." Price v. Johnson, 334 U.S. 266, 285 (1948). More

recently, the Court wrote:

The fact of conf inement and the needs of the penal
institution impose limitations on constitutional rights,
including those derived from the First Amendment, which
are implicit in incarceration..... The concept of
incarceration itself entails a restriction on the freedom
of inmates to associate with those outside of the penal
institution. Equally as obvious, the inmate's "status as
a prisoner" and the operational realities of a prison
dictate restrictions on the associational rights among
inmates. Jones v. North Carolina Prisoners' Labor Union,
433 U.S. 119, 125-126 (1977).

See also Burton v. Livingston, 791 F.2d 97, 100 (8th Cir. 1986) ("a

lawfully incarcerated prisoner may be said to forfeit rights which

would be taken for granted in free society, when that is necessary

for the order and discipline of a penal institution"); Smith v.

Rabalais, 659 F. 2d 539, 542 (5th Cir . unit A Oct. 1981) (" [a]

prisoner, by the very nature of his confinement, is afforded

diminished rights and privileges provided to all citizens").

The LECs have made their own self-serving interpretation of

Tonka and the Part 68 exemption in order to include inmate-only

phones in their regulated services revenue requirement. Their

interpretation is baseless. No where has the Commission ever

concluded that inmate-only phones are public phones. In fact, the

Commission made a clear distinction between inmate-only phones and

phones provided at penal institutions available to the pUblic.



3

Report and Order, CC Docket No. 90-313, n. 30, April 15, 1991. The

very fact that inmates are removed from the pUblic and incarcerated

is to ensure they do not interact with the pUblic. Nothing could

be clearer. To even suggest that inmates are part of the pUblic is

unfounded. Therefore, the Commission must find that inmate-only

phones are not "public" phones in the meaning of Tonka or the Part

68 exemption and must require that the LECs provide these phones as

CPE.

Respectfully submitted,

MCI TELECOMMUNICATIONS CORPORATION

fJ.Le,l)l~
Regulatory
Ave., N. W.
20006

Dated: March 26, 1993
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twenty sixth day of March 1993.

Donald F. Evans
Director, Federal
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Washington, D.C.
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